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Warren J. Stapleton, 018646 
OSBORN MALEDON, P.A. 
2929 North Central Avenue 
21st Floor 
Phoenix, Arizona  85012-2793 
(602) 640-9000 
wstapleton@omlaw.com 
 
Attorneys for Lakeside Legionnaires 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF ARIZONA 

CONTINENTAL COUNTRY CLUB, INC., an 
Arizona Non-profit corporation 
 
EIN 86-0414438, 
 
 Debtor. 

No. Chapter 11 Proceeding 
 
Case No. 3:21-bk-00956-EPB 
 
 
THE LAKESIDE 
LEGIONNAIRES’ OBJECTION 
TO THE DEBTOR’S 
DISCLOSURE STATEMENT 
 

Pursuant to the Court’s , 2021 Order, and 11 U.S.C. § 1126, the Lakeside 

Legionnaires, hereinafter the “Lakeside Owners,” (a certified class arising from pre-

petition litigation involving the Debtor and those class members affected by the Debtor’s 

obligations to maintain Lake Elaine currently pending in the Coconino Superior Court, 

William R. Schulz, et al., v. Fairfield Sunrise Village, Inc., et al., Case No. CV 87-42997) 

file their objection to the Continental Country Club’s (hereinafter “Continental” or the 

“Debtor”) Disclosure Statement, Dkt # 196.   

I. Introduction. 

As explained in more detail below, the Court should not approve Continental’s 

Disclosure Statement.  Dkt #196 (as supplemented by Dkt #211).  To begin, Continental’s 

plan suffers from at least two patently unconfirmable problems.  First, Continental 

impermissibly attempts to subordinate the claims of the Lakeside Owners because they 

are “insiders” by virtue of their mandatory membership in the homeowners’ association.  

Of course, to establish that Lakeside Owners’ claims could be equitably subordinated, the 
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Debtor would need to prove that the Lakeside Owners engaged in some equitable 

misconduct, see In re First Alliance Mortg. Co., 471 F.3d 977, 1006 (9th Cir. 2006)  – 

but vindicating one’s position through a legal proceeding is not “misconduct.”   

Second, Continental’s plan fails because the Plan does not propose to pay the 

Lakeside Owners anything close to the value that they could obtain in a chapter 7 

liquidation.  See 11 U.S.C. § 1129(a)(7).  Indeed, under the plan, if the Lakeside Owners 

reject the plan they get the lesser of (a) the allowed amount of their claims (currently 

stated in excess of $15 million) or (b) $400,000.  And, because the Lakeside Owners are 

subordinated, such payments are only made after payment of all other claims.  Yet, 

Continental’s real property and cash on hand exceed $4.67 million – and it has only $1.2 

million in non-Lakeside Owner claims.  See Dkt #43, p. 7 (scheduled real property worth 

$3 million); Dkt #206, October 21 MOR, p. 2 (cash on hand of $1.675 million); and Dkt 

# 196, p. 23 of 50 (as electronically numbered).1  Section 1129(a)(7)(A)(ii) requires the 

Debtor to pay an impaired non-accepting class at least as much as it would receive in 

Chapter 7 – and here that value is more than $3 million.  Because Continental’s plan does 

not propose to do so, it is patently unconfirmable.   

Even assuming that these hurdles could be surmounted, Continental’s Disclosure 

Statement does not contain adequate information for at least the following reasons:  

1. The Disclosure Statement does not contain a liquidation analysis.  
2. The Disclosure Statement does not explain how much money the Debtor 

anticipates to raise through special assessments and increased 
membership fees. 

3. The Disclosure Statement does not contain a set of projections that 
shows the amount and timing of payments to the creditors (except for 
administrative creditors). 

4. The Disclosure Statement does not provide an adequate explanation of 
the risks to creditors, and other potential stakeholders, resulting from the 
plan and Continental’s proposed rejection of the Settlement Judgment 
as an executory contract.   

5. The Disclosure Statement does not provide adequate information to 
enable a creditor to evaluate the Debtor’s representation of three key 

 
1  All references to a page number from an electronically docketed pleading are to the court-
stamped page number NOT the internal pagination of the document.   
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numbers: (1) the alleged cost to repair Lake Elaine; (2) the value of Lake 
Elaine’s real estate and golf course; and (3) the value of the Lakeside 
Owners’ claim.    

Until Continental can provide such information, the Court should decline to approve the 

Disclosure Statement.   

II. Factual and Procedural Background Relevant to the Disclosure 
Statement. 

At the heart of Continental’s bankruptcy plan – and featured prominently in 

Continental’s Disclosure Statement – is the idea that it would be impossible for 

Continental to comply with terms of the 1990 Settlement Judgment entered by the 

Coconino Superior Court.  As the Court will recall, in 2017 the Lakeside Owners sued to 

enforce that Settlement Judgment.  Dkt #59, pp. 6-7.  After almost four years of litigation, 

on October 30, 2020, the Coconino Superior Court ruled in favor of the Lakeside Owners 

and held Continental in contempt for violating the terms of the Judgment.  See id.  The 

Coconino Superior Court also authorized the Lakeside Owners to apply for attorneys’ 

fees and gave Continental 90 days to begin restoring the Lake before contempt penalties 

would be enforced.  See id.  Instead of restoring the Lake, Continental sought Chapter 11 

protection and sought to reject the Settlement Judgment as an executory contract under 

Section 365 of the Bankruptcy Code.2   

 As Continental asserted before the Coconino Superior Court, Continental’s 

Disclosure Statement alleges that Lake Elaine cannot hold water, that there is no water to 

fill it (or soon won’t be), and that Continental lacks the money to complete the repairs of 

the Lake Elaine.  None of these allegations are true.  Indeed, the Coconino Superior Court 

found that Continental had not supported its claims that it would be “impossible” or legally 

“impracticable” to comply with the Settlement Judgment.  The Court concluded, “I cannot 

find [the board’s] failure to plan equates to a failure, an inability to comply, whether it be 

impractical, whether it be impossible, whether it be a frustration. All of the concerns that 

 
2 Continental attempted a special action in this 90 days, but the Court of Appeals denied special 
action jurisdiction.   
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face the board are concerns that are of the future. They are not concerns that are faced 

now.”  Exh. 1, p. 13.   

With regard to the Lake’s ability to hold water, the Coconino Superior Court relied 

upon Terracon – Continental’s expert – to establish that no conditions in the lakebed 

resulted in significant seepage or leakage beyond the upper perimeter areas of Lake Elaine.  

Nor had Terracon found any reason why the Lake Elaine lakebed could not be relined and 

put back in service.  In other words, the Lake can hold water – and the Debtor has no 

legitimate basis to avoid its obligations under the contempt order.   

With regard to water supply, the Coconino Court stated, “Water is adequate. While 

the association is yes, they are in financial straits, I can't find that the financial straits 

equate to the frustration of purpose or impossibility to perform or impracticality to 

perform.”  Exh. 1, p. 13.  In other words, despite the Disclosure Statement’s citations to 

numerous news reports about drought conditions and increased prices, the Court that 

heard the evidence on the issue found that there was an adequate water supply to fill Lake 

Elaine.  This is hardly surprising given that Continental has had no problem filling and 

maintaining other lakes at the Club during this time, such as those at Walnut Hills and 

Humphreys Lake. (Nor did the Club have any trouble in watering the golf course).   

With regard to Continental’s ability to fund the repair of the Lake – which the 

Lakeside Owners estimate to cost less than $3 million – Continental suggests instead that 

it would cost $5 million to $7 million (substantially more the estimated actual cost).3  See 

Dkt #196, pp. 14, 18 of 50 (as electronically numbered).  Continental provides no 

foundation for this number, nor has it produced any design bids or contractor bids to 

support such a number.  Perhaps more pertinent than Continental’s disclosed, but 

unsupported, estimates are the numbers Continental has not included in the Disclosure 

Statement.  For example, Continental is currently soliciting approximately $4,788,000 

 
3  Despite claiming that it would cost $5 to $7 million to repair Lake Elaine, it estimates that the 
damages from breaching the Settlement Judgment would be only $1.5 million.  See Dkt #196, p. 
23, Class 6.   
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from its members (a one-time $2,000 special assessment) – with the threat that the failure 

to approve this assessment would result in the Chapter 7 liquidation of the Club.  See 

Video of Continental Country Club Chapter 11 Town Hall, 10-23-2021 (“Town Hall 

Video”), https://www.youtube.com/watch?v=qT9BGmblPUc, at 1:50:34 and 1:51:46.  

Although the Disclosure Statement mentions the special assessment funding, Continental 

has not provided the amount of the funding, the timing of the funding, or an exhibit setting 

forth how this money will be used.  The Club is also asking members to pay dues 

increases, which will increase the Debtor’s revenue by approximately $200,000 in 2024 

and more than $600,000 per year commencing in 2026.  See Town Hall Video, 

https://www.youtube.com/watch?v=qT9BGmblPUc, at 1:50:34; Dkt # 211, p. 4.  Again, 

these figures are not provided in the Disclosure Statement.   

These failures are telling.  The combination of the one-time special assessment and 

the phase-in of increased membership fees would be more than enough to repair and 

maintain Lake Elaine for quite some time.  Yet instead of proposing to repair Lake Elaine, 

Continental proposes to do away with the Lake (substituting a “green space” in its place).4  

Continental does not disclose, nor explain, what would happen to the special assessment 

money – it is simply not included on the Debtor’s cash flow.  See Dkt #211, p. 4.  Nor 

does the Debtor disclose, or explain, the use of the increased membership fees except that 

it’s 5-year cash flow projection suggests that at least $949,276 of those fees will go to 

increase Continental’s cash reserves.  See Dkt #211, p. 4.  In other words, it appears that 

the special assessment money and membership fees primarily will be used to benefit the 

Club, not estate creditors.   

Doubtless some of the special assessment money is ear-marked for the Lakeside 

Owners, but neither the Court nor the creditors will be able to tell how much such 

payments would be (or when they would be paid).  In fact, the final amount of the special 

 
4  The Debtor also impermissibly plans to use $160,000 of funds (the “Easton Funds”) for the 
decommissioning of the Lake, but that money was expressly reserved for use maintaining the 
Lake.   
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assessments and increased membership fees will not even be known until the initial 

confirmation hearing.  See Dkt #196, pp. 35-36.  Further, and as the Disclosure Statement 

indicates, the special assessment money and the increased fee money is only available 

under the plan if the membership votes to approve the special assessments and the fees.  

See id.  The language is worth quoting at length so that the Court can fully appreciate the 

ramifications of Continental’s proposal: 

After the initial filing of the Plan and Disclosure statement, Debtor is 
expected to initiate the CCR required process by which it will solicit a vote 
of the Members to approve special assessments and annual fee increases 
that will be required to fund Debtor’s liabilities and obligations under the 
Plan. The CCR process will start with at least one town hall meeting of the 
Members wherein the Board and Debtor’s bankruptcy counsel will present 
alternative options of special assessments and annual fee increases that will 
operate to satisfy the Plan liabilities and sustain Debtor and its operations 
in perpetuity. Thereafter, and based on Member input, Debtor’s board of 
directors will select a final option of assessments and fees to formally 
present to its Members and incorporate into its Plan. Thereafter, Debtor will 
prepare and distribute a formal solicitation for vote to the Members asking 
the Members to approve the board-proposed option. A notice of special 
meeting will be issued to Members for the purpose of holding a Member 
meeting and approving the proposed option by Member vote. The meeting 
will require participation of at least 60% of the Members (either in person 
or by proxy) to establish a requisite quorum under the CCRs and complete 
the vote. If the minimum quorum is not met, Debtor may notice a second 
meeting for the same purpose, and the second meeting shall only require a 
30% Member quorum. Debtor expects the Member solicitation process to 
be completed prior to the Court’s initial hearing on confirmation of the Plan.   

Id.  In other words, Continental’s plan is contingent on membership approval.  See id.  

And, the Debtor’s board does not yet have authority to implement the plan that is has 

filed.  This puts the creditors in the impossible position of voting on a plan that may or 

may not be viable, and which may or may not contain enough money to fund their claims. 

 Continental’s plan also assumes that it will not have to repair and maintain Lake 

Elaine, i.e., it presumes that it will win the motion to reject.  See Treatment of classes 6 

and 8 under the plan, Dkt #196, pp. 29-31.  (If the motion to reject is denied, it would 

appear that the plan would not be confirmable because it would be proposed in a manner 
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that is forbidden by law – not in compliance with the Settlement Judgment.  See 11 U.S.C. 

§ 1129(a)(3).)  Continental’s Disclosure Statement does not explain what would happen 

if it had to repair and maintain Lake Elaine.  Nor does Continental’s Disclosure Statement 

explain the consequences of rejection – which equates to a breach of the settlement 

contract and gives rise to all damages flowing from that breach.  Certainly, the Lakeside 

Owners would take the position that any such breach would still require the green space 

improvements (at a projected cost of $1.5 million), see Dkt # 196, pp. 29-30; and 

additional damages arising from the loss of value of each home.  As the Disclosure 

Statement acknowledges, the Lakeside Owners have indicated that the loss of value figure 

is in excess of $14.5 million.  See Dkt # 196, p. 24 and POC #15, part 2, p. 1.   

Finally, Continental does not provide the valuation basis, risk analysis, or a 

liquidation analysis, that would support paying only $400,000 to the Lakeside Owners – 

even if the Continental wins the motion to reject.   (This is the treatment that the Lakeside 

Owners would receive if they rejected the Debtor’s plan.  See Dkt # 196, pp. 30-31 

(treatment of Class 8).)  As Continental’s schedules (but not its Disclosure Statement5) 

value its real property at $3 million, see Dkt #43, p. 7; and it has cash on hand of $1.67 

million – versus non-Lakeside Owner creditor claims of approximately $1.2 million6 (Dkt 

#196, p. 23) – it is hard to understand how the Lakeside Owners could do worse than a 

recovery of more than $3 million.  Given the disparity between the filed schedules and 

the proposed treatment in the plan, the creditors have no way to evaluate the proposed 

treatment without a formal liquidation analysis.        

III. Argument. 

A. Debtor’s Disclosure Statement Puts Forward a Patently Unconfirmable 
Plan.   

 
5  The schedules attached as Exhibit B to the Disclosure Statement stop immediately before the 
questions in the schedules related to real property.   
6   The Debtor only has 3 large creditors:  SunWest Bank – secured at $670,000; Foothills Bank 
– a $124,000 PPP loan that has been forgiven; and the City of Flagstaff Reclaimed Water, 
$263,000 (all numbers approximate).  It is unclear why the Debtor had not paid for its water 
use over the last two years.  It entered the bankruptcy with $1.5 million in cash.     
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Even if the Disclosure Statement did contain adequate information, the Court 

should refuse to approve it because the Plan cannot be confirmed. A disclosure statement 

is objectionable if it is filed in support of a patently unconfirmable plan. See, e.g., In re 

Main Street AC, Inc., 234 B.R. 771, 775 (Bankr. N.D. Cal. 1999) (“[i]t is now well 

accepted that a court may disapprove of a disclosure statement, even if it provides 

adequate information about a proposed plan, if the plan could not possibly be 

confirmed”).  The purpose of this rule is to avoid the waste and futility that would result 

from sending a disclosure statement to creditors and soliciting votes on the accompanying 

plan when it is clear from the beginning that the plan is unconfirmable. In re Atlanta West 

VI, 91 B.R. 620, 622 (Bankr. N.D. Ga. 1988); In re Eastern Maine Electric Cooperative, 

Inc., 125 B.R. 329, 333 (Bankr. D. Me. 1991). 

Here, as noted above, Continental’s plan patently fails for at least two reasons.  

First, Continental states that its proposed plan treatment of the Lakeside Owners is to be 

treated as a request to equitably subordinate the Lakeside Owners’ claims.  Dkt #196, p. 

30.  As a threshold matter, this is procedurally incorrect.  Rule 7001 requires that such 

proceedings be brought by way of an adversary proceeding.  See Fed. R. Bankr. P. 

7001(8).  The plan process cannot be used to truncate due process.   

In any case, in the Ninth Circuit equitable subordination requires the Court to make 

three findings: “(1) that the claimant engaged in some type of inequitable conduct, (2) 

that the misconduct injured creditors or conferred unfair advantage on the claimant, and 

(3) that subordination would not be inconsistent with the Bankruptcy Code.”   In re First 

Alliance Mortg. Co., 471 F.3d 977, 1006 (9th Cir. 2006).  Equitable subordination is a 

"dramatic remedy" that is "rarely granted."  In re GTI Capital Holdings, LLC, 2007 WL 

2493671 at *14 (Bankr. D. Ariz. Aug. 30, 2007).   

The only asserted basis for equitable subordination in the Disclosure Statement is 

that the Lakeside Owners’ claims should be subordinated “on account of the Lake Elaine 

Group’s and its class constituents’ insider status as dues paying members of Debtor that 

will ultimately share responsibility for funding payments to satisfy all of the Allowed 
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Claims under the Plan.”  Dkt #196, pp. 30-31.  Continental does not allege inequitable 

conduct, nor any misconduct by the Lakeside Owners that conferred an unfair advantage 

upon them.  Nor is there any basis to do so.  Indeed, to allow equitable subordination in 

these circumstances would be to penalize a party for instituting legal proceedings to 

protect its legal rights.  "Bankruptcy Courts must take care not to subordinate claims 

where doing so will operate only to penalize the claimant." In re Westgate-California 

Corp., 642 F.2d 1174, 1178 (9th Cir. 1981).  The Court could not confirm Continental’s 

plan as drafted. 

The Court could also not confirm the plan because it plainly does not provide the 

Lakeside Owners with the value that they would obtain if the Debtor were liquidated in a 

Chapter 7 proceeding.  See 11 U.S.C. § 1129(a)(7)(A)(ii).  As explained above, 

Continental’s assets are worth no less than $4.67 million.  Continental has valued the non-

Lakeside Owner claims (SunWest, general unsecured, Aspen) at $1.2 million.  See Dkt 

#196, p. 23.  That means Continental must provide more than $3 million to the Lakeside 

Owners (or the allowed amount of the Lakeside Owners’ claim).  But, if the Lakeside 

Owners vote to reject the Plan, Continental proposes a cap of $400,000 for the Lakeside 

Owners’ claims.  Given that the Lakeside Owners’ $15.2 million claim has not been 

objected to, and that Continental has not proposed to repair and maintain Lake Elaine, it 

is virtually certain that the Lakeside Owners’ claims would massively exceed $3 million.  

The total value of their homes is in excess of $145 million (on the conservative side).  See 

POC #15, part 2, p. 1; and part 11, Exhs. I, J, and K.  Even if the loss of value for not 

having the Lake was as small as 5% per house (and it is likely nearer to 10-15%), that 

amount would exceed $7 million.  Continental’s current plan is patently unconfirmable.7   

The Lakeside Owners make one additional point about the plan.  At this juncture, 

it is not authorized by the Debtor’s membership.  No party, including Continental’s board, 

 
7  Continental’s plan also unfairly discriminates against the Lakeside Owners’ unsecured claims, 
which are no different than the claims in Classes 5 and 7.  That said, classification issues can be 
difficult to resolve at the disclosure statement phase and the separate classification of the 
Lakeside Owners’ claims does not make the plan “patently” unconfirmable.    
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knows how much money might be available to distribute to creditors due to special 

assessments or membership dues increases.  Forcing the Lakeside Owners to vote on a 

plan where the Lakeside Owners do not know if the plan will be authorized, or what their 

recovery could be, does not make any sense.   

The Court should deny the approval of the Disclosure Statement until Continental 

(a) has the authority of the membership to go forward; (b) has eliminated any 

subordination of the Lakeside Owners’ claims; and (c) has provided that the Lakeside 

Owners will recover at least as much as they would in a Chapter 7 liquidation.   

B. Debtor’s Disclosure Statement Lacks Adequate Information. 

The Bankruptcy Code requires a debtor to provide adequate disclosure to creditors. 

11 U.S.C. § 1125. “The determination of what is adequate information is subjective and 

made on a case-by-case basis.” In re Brotby, 303 B.R. 177, 193 (B.A.P. 9th Cir. 2003); 

see also In re Arizona Fast Foods, LLC, 299 B.R. 589, 593 (Bankr. D. Ariz. 2003). “This 

determination is largely within the discretion of the bankruptcy court.” In re Brotby, 303 

B.R. at 193. “Information to be provided should be comprised of all those factors 

presently known to the plan proponent that bear upon the success or failure of the 

proposals contained in the plan.” In re Stanley Hotels, Inc., 13 B.R. 926, 929 (Bankr. D. 

Colo. 1981) (cited with approval in In re Beltrami Enterprises, 191 B.R. 303, 304 (Bankr. 

M.D. Pa. 1995)).    

Continental carries the burden of proving the adequacy of its Disclosure Statement. 

See, e.g., In re Michelson, 141 B.R. 715, 720 (Bankr. E.D. Cal. 1992) (“In short, the plan 

proponent bears the ultimate risk of nonpersuasion on the question of compliance with 

the requirement to disclose adequate information. . . .”); see also In re Bellows, 554 B.R. 

219, 225 (Bankr. D. Alaska 2016).  The oft-cited In re Metrocraft Publishing Services, 

Inc., states that a disclosure statement must contain certain categories of information, 

including, but not limited to, the following: 

1. The circumstances that gave rise to the filing of the bankruptcy petition. 
2. A complete description of the available assets and their value. 
3. The anticipated future of the debtor. 

Case 3:21-bk-00956-EPB    Doc 217    Filed 11/12/21    Entered 11/12/21 16:31:47    Desc
Main Document      Page 10 of 16



 

11 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4. The source of the information provided in the disclosure statement. 
5. A disclaimer. 
6. The condition and performance of the debtor while in chapter 11. 
7. The scheduled claims. 
8. The estimated return to creditors under a Chapter 7 liquidation. 
9. The accounting and valuation methods used to produce the financial 
information in the disclosure statement. 
10. Information regarding the future management of the debtor. 
11. A summary of the Chapter 11 plan. 
12. An estimate of all administrative expenses, including attorneys’ fees 
and accountants’ fees. 
13. The collectability of any accounts receivable. 
14. Financial information, data, valuations or projections relevant to the 
creditors’ decision to accept or reject the Chapter 11 plan. 
15. Information relevant to the risks being posed to creditors and interest 
holders. 
16. The actual or projected value from recovery of avoidable transfers. 
17. The existence, likelihood and possible success of non-bankruptcy 
litigation. 
18. The tax consequences of the plan. 
19. The relationship of the debtor and its affiliates. 

39 B.R. 567, 568 (Bankr. N.D. Ga. 1984).  Debtor’s Disclosure Statement does not 

provide “adequate information” to support approval of its Plan under the Metrocraft 

standards.     

1. The Disclosure Statement does not contain a liquidation analysis.  

A liquidation analysis is essential to any disclosure statement.  Metrocraft, 39 B.R. 

at 568.  Without it, the creditors have no basis upon which to gauge the value of their 

treatment vis a vis the “no worse than liquidation” floor provided by Section 

1129(a)(7)(A)(ii).  In addition, such information is particularly relevant where the 

treatment proposed to the Lakeside Owners is so at odds with the liquidation value 

requirement imposed by Section 1129(a)(7)(A)(ii).  The Court should require Continental 

to provide a liquidation analysis to the creditors.     

2. The Disclosure Statement does not explain how much money the 
Debtor anticipates raising through special assessments and 
increased membership fees. 
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Although Continental has communicated to its members the amount that it would 

like to raise through special assessments and increased membership fees, it has failed to 

disclose that information to the creditors (or the Court).  Moreover, it has not given itself 

a deadline of providing that information until the initial confirmation hearing – after 

creditors have voted on the plan.  The creditors need this evaluation at the time the 

disclosure statement is approved, i.e., so that they can make an informed vote, to 

determine: (a) whether the plan is feasible8; (b) whether the plan comports with Section 

1129(a)(7)(A)(ii); and (c) whether the plan treats them fairly and equitably.  All of these 

factors touch upon whether a creditor can make an informed decision about the treatment 

of its claim under the plan.  If, as appears to be the case, the Debtor cannot provide this 

information until after the membership voting has occurred, the Court should delay 

approval of the Disclosure Statement until after the membership’s voting has authorized 

the plan and established the amounts of the special assessments and increased dues.    

3. The Disclosure Statement does not contain a set of projections that 
shows the amount and timing of payments to the creditors (except 
for administrative creditors). 

As set forth above, Continental’s initial Disclosure Statement did not contain the 

amount, or the timing of, the special assessments and the dues increases.  Subsequently, 

the Debtor provided a 5-year cash flow that seems to include some increase of 

membership fees but still does not include any amounts for the special assessment.  See 

Dkt #211, p. 4.  Continental has not committed to providing this information in advance 

of the initial confirmation hearing.   

The Court should require Continental to do what it proposed to do in the Disclosure 

Statement: “The Debtor will file budget projections for the initial five-year period of the 

Plan a week prior to the hearing on the Disclosure Statement and make them available 

via the same means as the Disclosure Statement.”  Dkt # 196, p. 35.  To begin, the five-

 
8  Without the money provided by the special assessments and the dues increases, the Debtor’s 
plan would not have enough money to pay all claims even if all creditors accepted their 
treatment.   
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year cash flow does not have a starting or ending balance – like a budget would.  Further, 

while the five-year cash flow projection shows $150,000 in payments for bankruptcy 

costs, it does not otherwise show how the claims in Classes 3, 4, 5, 6, 7, and 8 will be 

paid.9   The payments to creditors must have some impact on the Debtor’s cash flow (or, 

if they do not, the Debtor should say so and explain why that is so).  Without such 

information, the creditors do not know how much money will be available to satisfy 

claims or when those claims would be satisfied.   

In addition, the Court should require Continental to fully explain what it intends 

to do with the special assessment and increased membership dues.  How much of this 

money will be utilized for the payment of creditors, and how much for the future 

maintenance of the Club?  The Lakeside Owners have no objection to the Debtor retaining 

a healthy liquidity, but it should not come at the expense of paying creditors in full.  This 

does not only affect the Lakeside Owners.  The Debtor is offering unsecured creditors an 

80% buyout option that is payable in 14 days after the Effective Date, or 100% if the 

unsecured creditors is willing to wait for 18 months.  Those creditors may vote differently 

if they had adequate information of the Debtor’s cash flow.       

4. The Disclosure Statement does not provide an adequate explanation 
of the risks to creditors, and other potential stakeholders, resulting 
from Continental’s proposed rejection of the Settlement Judgment 
as an executory contract or the Plan.   

Continental’s plan assumes that it will prevail upon its motion to reject the 

Settlement Judgment obtained by the Lakeside Owners.  The plan does not provide any 

scenario where Continental would fulfill its obligations under that Judgment – even 

though that is a potential outcome.  As a threshold matter, Continental should advise 

creditors that it could be forced to fulfill its obligations under the Settlement Judgment 

and explain the economic consequences of that outcome to the creditors.   

 
9  Technically, it also shows some principal payments to SunWest and some lease payments to 
FGMC (payments for the Aspen Claim if Aspen accepts the plan).  See Dkt #211, p. 4.   
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To this end, the Court should also require Continental to provide an addendum to 

the Disclosure Statement (an extra exhibit) in the form attached hereto as Exhibit 2.  This 

exhibit provides the Lakeside Owners’ version of events, its evaluation of the relative 

merits of the Coconino Superior Court action, and Lakeside Owners’ estimation of where 

things are headed.  Given the likely value of the Lakeside Owners’ rejection claims, 

creditors may be surprised to learn that the cost to perform the Settlement Judgment is 

likely substantially less than the cost to do away with the Lake.  As it stands now, the 

practical consequence of Continental’s plan and its current request for a special 

assessment and increased membership dues, would be to vastly increase the cash reserves 

of the Club while simultaneously shedding its obligations under the Settlement Judgment.  

This may be beneficial to the Club, but it is neither fair nor consistent with the Bankruptcy 

Code.   

5. The Disclosure Statement does not provide adequate information to 
enable a creditor to evaluate the Debtor’s estimation of three key 
numbers: (1) the alleged cost to repair Lake Elaine; (2) the value of 
Lake Elaine’s real estate and golf course; and (3) the value of the 
Lakeside Owners’ claim.    

Continental’s Disclosure Statement makes several assertions that would likely be 

highly material to creditors.  First, the value of Lake Elaine’s real estate; second, the value 

of the Lakeside Owners’ claims; and third, the alleged cost to repair and maintain Lake 

Elaine on a going forward basis.  None of these numbers are supported by an appraisal or 

a backed by independent information.  A disclosure statement’s mere allegations or 

opinions, unsupported by factual information, do not meet the standard of adequate 

information. See In re Dakota Rail, Inc. 104 B.R. 138,149 (Bankr. D. Minn. 1989) (“a 

disclosure statement is misleading where it contains glowing opinions or projections, 

having little or no basis in fact and/or contradicted by known facts”).   

For example, Continental’s Disclosure Statement provides that the total value of 

the Debtor’s real and personal property is “less than” $3,000,000.  See Dkt # 196, p. 9.  

But, as noted above, the Debtor’s schedules show that the real estate alone is worth 
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$3,000,000 according to an appraisal.  See Dkt #43, p. 7.  Further, Continental’s 

Disclosure Statement acknowledges that the Debtor had over $1.5 million in cash on hand 

as of the filing date.  See Dkt #196, p. 9.  The Disclosure Statement appears off by over 

50% with regard to the value of the Debtor’s assets – that must be corrected. 

Similarly, the Debtor provides no basis for its “squeezing down” of the Lakeside 

Owners’ filed and copiously supported proof of claim for $15.2 million to a $400,000 

subordinated unsecured claim.  See POC #15 (the proof of claim is 524 pages long).  

Continental’s adversarial zeal is misleading in the extreme and compounded by the fact 

that it does not provide a projection for how it (or the Class 7 unsecured claims) will be 

paid.  Continental should be required to explain the basis for the alleged reduction of the 

Lakeside Owners’ claim and what the impact on the plan would be if the Lakeside 

Owners’ claim is allowed at a substantially higher amount.  

Finally, the Debtor provides no support for the $5 to $7 million cost to repair and 

maintain Lake Elaine.  This number is not supported by a lake repair engineering design 

plan, contractor repair bids, or backed by independent information.  Given that the Debtor 

purports to value the Lakeside Owners’ Class 6 “restoration claim” at only $1.5 million, 

see Dkt #196, p. 23; Continental should provide the basis for its substantially higher 

number.  Indeed, the foundation for this number is critically important because it serves 

as the basis of Continental’s re-urged, but previously rejected, argument that performance 

under the Settlement Judgment is impossible.   

IV. Conclusion. 

For the foregoing reasons, the Court should decline to approve Continental’s 

Disclosure Statement.  Continental has proposed a patently unconfirmable plan and failed 

to provide even the most basic financial information necessary to a disclosure statement, 

e.g., a liquidation analysis and projected payments to creditors.  The Lakeside Owners 

respectfully request any further relief that the Court deems appropriate.   
 
 DATED this 12th day of November 2021. 
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 OSBORN MALEDON, P.A. 
 
By /s/ Warren J. Stapleton  
 Warren J. Stapleton 
 2929 North Central Avenue 
 21st Floor 
 Phoenix, Arizona  85012-2793 
 

Attorneys for Lakeside Legionnaires 
 
 

Certificate of Service 
 

I hereby certify that on November 12, 2021, I electronically transmitted the 
attached document to the Clerk's Office using the CM/ECF System for filing and 
transmittal of a Notice of Electronic Filing to all CM/ECF registrants. 
 
 
/s/ Peggy Nieto      
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Lakeside Legionnaires Statement on the Lake Elaine Issues 
 

 The Lakeside Legionnaires are owners within the Continental Country Club 
(the “Club” or the “Association”).  They are your neighbors.  They pay the same 
membership dues and live under the same covenants, conditions, and 
restrictions.  They share the goal of protecting the living conditions and property 
values of the homes in the project.  Over thirty years ago, their predecessors sued 
the Association because the Association had stopped maintaining Lake Elaine – 
something it was required to do under the development agreement and the 
covenants, conditions, and restrictions of the original project.  Ultimately, in 1990, 
the Association agreed to a Settlement Judgment, under which the Association 
agreed to repair and maintain Lake Elaine.   
 
 Until about 2015, the Association repeatedly confirmed its obligation to 
repair and maintain the Lake, and at least claimed to be trying to comply with 
these obligations. .  During that time, many of the current members of the 
Lakeside Legionnaires purchased houses adjacent, or near, Lake Elaine.  They paid 
more for their homes because of the aesthetic and other aspects attributable to 
Lake Elaine.  Beginning in 2016, and without consulting the Lakeside Legionnaires, 
the Association’s board ceased refilling or otherwise maintaining the Lake as 
required under the Settlement Judgment.  Among other things, the lack of 
maintenance and lowering lake level hastened the deterioration of the shotcrete 
collar around the upper perimeter of the Lake. deterioration which made leaks in 
this upper area worse and which created new leaks. Numerous non-litigation 
efforts were made to resolve the dispute, but those efforts failed.   
 
 In 2017, the Lakeside Legionnaires sued the Association to require it to 
comply with the Settlement Judgment.  During this litigation, the current board 
drained Lake Elaine, ostensibly so its experts could evaluate the viability of the 
Lake.  At the time, they promised to refill the Lake.  But they did not.  Lake Elaine 
has been empty for almost four years – an eyesore for the casual passerby, but 
noxious odors, insects, lost property value, and heartbreak for those living near it.   
 

In October 2020, the Coconino Superior Court ruled in favor of the Lakeside 
Legionnaires and held the Association in contempt for not complying with the 
Settlement Judgment.  The Court gave the Association 90 days to begin refilling 
the Lake.  Instead of doing that, the Association filed for bankruptcy and has tried 
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to use the bankruptcy process to block enforcement of the 1990 Settlement 
Judgment and the 2020 contempt ruling.   

 
It should be noted that even during the 2017-2020 litigation, the parties 

tried many times to reach a consensual, non-litigated, solution to the problem.  
Those attempts always failed because the Association claimed, inaccurately, that 
the repair and maintenance of the Lake was “impossible.”  The Coconino Court 
squarely rejected these arguments – and the Lakeside Legionnaires believe that 
the Bankruptcy Court will too.  The Association’s own expert established that Lake 
Elaine could hold water, and the Coconino Superior Court found that there was an 
adequate supply of water to fill the Lake.   

 
The Association argued then, and argues now, that it does not have enough 

money to fund Lake Elaine, but that did not persuade the Coconino Superior 
Court.  Further, the Association has had no money or water supply problems 
meeting its commitments regarding the Walnut Hills Lakes, Humphrey Lake, the 
golf course, or any of the other amenities offered by the Association.  The 
Association can maintain what it chooses to maintain – and, for reasons the 
Lakeside Legionnaires cannot understand, it chooses not to maintain Lake Elaine.  
That is not fair to the Lakeside Legionnaires, who have purchased homes based on 
a Lake that is no longer there, and who have twice established the Association’s 
legal obligation to maintain Lake Elaine.   

 
Certainly, it is not true that the Lakeside Legionnaires want to bankrupt the 

Association.  They would lose as much as any other owner would if the 
bankruptcy ended in a liquidation.  The Lakeside Legionnaires only want what the 
other owners in the Association already receive – for the Association to honor the 
promises and commitments that the Association has made to them.  Indeed, the 
primary mission of any homeowners’ association is to maintain the property 
values of the members.   

 
Recently, the Association’s board proposed a bankruptcy plan that would 

eliminate Lake Elaine entirely.  If the Lakeside Legionnaires are unwilling to agree 
to this proposal, they are being told that the most they will receive for the lost 
value in their homes is $400,000 (not for each home, for all of their homes).  That  
is an average of less than $2,500 per owner and less than their attorneys’ fees, 
which are owed to the Lakeside Legionnaires because they won the 2017 case 
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against the Association.  In other words, the Lakeside Legionnaires will lose the 
Lake, and lose money, if the current bankruptcy plan is approved.  At the time 
that the Association filed for bankruptcy, it had over $1.5 million in the bank.  
(That figure has gone up in the bankruptcy, by almost $100,000.) 

 
While the Lakeside Legionnaires are being offered only $400,000 for their 

claims, the members of the Association (including the Lakeside Legionnaires) are 
being asked to pay a special assessment that totals almost $4.8 million.  In 
addition, they are being asked to approve membership dues increases that will 
net the Association almost $600,000 a year more than it currently receives (once 
it is fully implemented in 2026).   

 
While the Lakeside Legionnaires at least partly agree with the Association’s 

board that the Club needs additional money for capital reserves, the fact is that if 
the members agreed to the board’s proposals, there would be enough money to 
repair and maintain Lake Elaine, as well as to continue to put money in capital 
reserves.  The Lakeside Legionnaires estimate the cost to repair the Lake at less 
than $3 million, and the costs of maintaining the Lake (including water) at slightly 
less than $200,000 a year.  These figures are well within the amounts that the 
Association is requesting from the members – but that money is not being used to 
solve the problem with the Lakeside Legionnaires.   

 
Fundamentally, the issue boils down to fairness.  Despite making promises 

to the Lakeside Legionnaires, despite losing two court cases to the Lakeside 
Legionnaires, and despite promising to refill Lake Elaine, the Association will still 
not live up to its obligations.  The Association’s refusal continues notwithstanding 
the fact that it will have more than enough money to fund these obligations if the 
members approve the board’s current proposal on special assessments and 
membership dues increases.  The Lakeside Legionnaires want to know, and think 
all members should want to know, why after four years of litigation, the 
Association is risking liquidation rather than simply complying with an obligation 
that it has the means to satisfy?   

 
Attached are pictures of Lake Elaine with water, as it was; and without 

water, as it is now. 
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